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Z.  VISION 


A  vision  statement  is  one  of  hope  and  aspiration.  It  need 
not,  indeed  should  not  be  constrained  unduly  by  present-day 
realities.  A  vision  should  entice  and  inspire.  A  vision  is  not  a 
statement  of  what  ve  expect  will  be,  but  instead  a  statement  of 
what  ve  would  have  it  be,  if  such  natters  were  within  our  power 
to  control. 

In  the  future  criminal  justice  in  the  Commonwealth  will  mean 
equal  justice,  without  regard  to  race,  gender,  ethnicity,  income 
or  class. 

In  the  future  criminal  justice  will  ensure  "correctness  of 
result"  above  all  else.  Speed  and  efficiency  are  laudable 
objectives,  but  mere  adjuncts  to  correctness  and  fairness.  At  a 
minimum,  correctness  of  result  means  that  an  individual  accused 
of  crime  will  be  convicted  only  when  he  or  she  is  factually  and 
legally  culpable  in  the  charged  offense.  In  the  future,  implicit 
in  "correctness"  will  also  be  the  expectation  that  the  accused, 
victims,  and  other  participants  in  the  process  will  emerge  with 
personal  dignity  intact. 

In  the  future  the  system  will  see  increasingly  a  public- 
private  partnership  in  ensuring  the  public's  safety.  There  will 
be  a  greater  sense  of  public  obligation  to  participate 
in  and  improve  the  criminal  justice  system.  Businesses,  schools, 


churches  and  individuals  will  contribute  their  creative  energies 
to  the  process.  With  that  involvement  will  cone  greater  public 
identification  with  and  responsibility  for  the  system. 

In  the  future  integration  of  and  cooperation  among  the 
system's  components  will  be  the  rule.  Resource^driven  competition 
among  agencies  will  abate.  The  Balkanization  of  the  system  c. 
1990  will  be  a  source  of  amazement  to  the  criminal  justice 
historians  of  2020. 

In  the  future  enhanced  communication  among  judges,  lawyers, 
and  justice  system  personnel  will  produce  efficiencies  undreamed 
of  today.  That  efficiency  will  not  be  at  the  expense  of  justice. 
Appropriate  haste  will  be  a  guarantor,  not  an  antagonist,  of  due 
process . 

In  the  future  society  will  recall  the  real  justification  for 
sanctions,  that  is  to  punish  in  order  not  merely  to  restrain, 
but,  wherever  possible,  to  rehabilitate.  Alternatives  to 
incarceration  will  flourish.  Mandatory  sentencing  will  be  a 
quaint  relic  of  a  time  when  we  had  less  faith  in  the  wisdom  and 
discretion  of  judges. 

In  the  future  criminal  justice  in  Massachusetts  will  be 
swift  but  fair.  It  will  be  focused  on  the  individual,  yet  its 
standards  will  be  applied  uniformly.  Public  trust  and  confidence 
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will  be  restored. 


Finally,  in  the  future  the  sometimes  forgotten  link  between 
social  justice  and  criminal  justice  will  be  an  article  of  faith. 
To  the  extent  society  provides  meaningful  educational  and 
economic  opportunity  to  its  citizens,  to  that  extent  will  it  be 
free  from  crime.  Strip  a  people  of  hope  for  their  future  and  a 
downward  spiral  into  lawlessness  is  assured. 

II.   TEC  PRESENT 

So  much  has  been  written  about  the  criminal  justice 
environment  of  today  (most  of  which  laments  its  sorry  state)  that 
little  can  be  g-. med  here  from  an  extensive  review  of  statistical 
data  or  learned  writers.  The  task  force  has  studied  the  various 
reports  and  position  papers  on  criminal  justice  issues  which  have 
appeared  in  recent  months  and  has  found  much  to  applaud.  However, 
this  task  force's  mission  is  not  to  suggest  near-term  solutions 
to  present-day  problems.  It  is  instead  to  identify  chronic  and 
systemic  ills,  the  remedies  for  some  of  which  may  require 
generations  to  effect. 

Disclaimers  made,  four  subjects  specific  to  criminal  justice 
today  warrant  discussion:  the  public's  concern  about  criminal 
justice  present  and  future;  the  socio-economic  nexus  of  crime; 
drugs;  and  corrections. 
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A.      The  Collapse  and  Rebuilding  of  Pxiblic  Confidence 


As  part  of  its  overall  effort  to  measure  public  trust  in  the 
justice  system  the  Commission  retained  a  national  public  opinion 
research  firm  to  survey  public  attitudes  in  the  Commonwealth.  500 
telephone  interviews  were  conducted  to  determine  those  areas  in 
which  the  public  feels  the  courts  are  performing  adequately,  and 
those  in  which  they  are  not.  The  results  vis-a-vis  criminal 
justice  are  telling. 


,  78%  of  the  Massachusetts  public  feels  our  justice 
system  generally  is  doing  less  than  a  good  job. 

.  When  asked  about  what  they  view  as  the  biggest 
problems  facing  justice  in  the  Commonwealth  today,  39% 
of  respondents  cite  system  congestion,  9%  say  the 
courts  are  too  easy  on  criminals,  9%  identify  prison 
overcrowding,  and  6%  cite  drug  crime. 

.  The  survey  also  reveals  a  significant  amount  of 
confusion  about  criminal  justice  in  particular.  37%  of 
respondents  believe  that  a  criminal  defendant  has  the 
burden  of  establishing  innocence.  56%  of  the  minority 
oversample  thought  that  erroneous  proposition  was  true. 
(The  public  opinion  firm  which  conducted  the  survey 
surmised  that  this  substantially  higher  latter  number 
might  reflect  a  sense  of  reality  among  minority 
residents . ) 

.   69%  of  the  public  and  the  oversample  believe  the 
justice  system  needs  "a  lot  of  improvement"  in 
providing  speedy  justice. 

.  Among  minority  residents  56%  say  that  the  system 
needs  a  lot  of  improvement  in  "being  fair  to  all."  This 
as  distinguished  from  "only"  37%  of  all  residents  of 
the  Commonwealth. 

.  50%  of  the  public  "strongly  agrees"  with  the 
statement  that  the  courts  are  too  soft  on  people  who 
commit  crimes.   31%  of  respondents  agree  with  that 
statement.  Minority  beliefs  are  comparable. 


4 


.  At  the  same  time,  however,  50%  of  the  public  either 
strongly  agrees  (13%)  or  agrees  (37%)  that  people  who 
are  accused  of  crimes  are  often  treated  unfairly. 

.  42%  of  the  public  believe  that  "court  decisions  are 
often  wrong."  Disturbingly,  €0%  of  minority  residents 
share  this  view. 

.  Does  the  public  have  a  basis  on  which  to  make  these 
rather  discouraging  judgments  about  the  system?  Clearly 
yes.  21%  of  the  public  (32%  of  the  oversample)  has 
served  on  a  jury.  32%  of  the  public  has  been  a  party  in 
a  civil  or  criminal  case  that  went  to  trial.  And, 
sadly,   l-in-4  minority  residents  polled  has  attended 
court  as  a  victim  in  a  criminal  case,  compared  with  1- 
in-10  residents  generally.  All  available  data  suggests 
that  the  number  of  actual  victims  is  much  higher. 


Such  findings  are  deeply  disturbing  to  those  inside  and 
outside  criminal  justice.  It  is  worrisome  that  delay  is  so  widely 
decried.  It  is  possible  of  course  that  the  public  does  not 
appreciate  that  some  complexity  goes  hand  in  hand  with  the 
protection  of  constitutional  due  process.  But  that  is  cold 
comfort  when  70%  of  the  public  feels  it  is  important  or  very 
important  to  provide  information  and  education  to  help  people 
understand  the  system.  Surely  we  cannot  fault  people  for  not 
understanding  what  so  many  clearly  yearn  to  know. 


Also  especially  disturbing  to  the  task  force  is  the 
difference  in  public  perceptions  between  Caucasians  and  people  of 
color.  For  the  broad  sample  the  primary  issue  facing  the  courts 
of  the  future  is  efficiency.  For  the  minority  community,  however, 
the  principal  issue  is  fairness,  both  as  to  the  af f ordability  of 
justice  and  the  process. 
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B.      Th«  Socio-Economic  Fac*  of  Criminal  Justica 

There  is  no  mystery  in  the  link  between  poverty  and  crime. 
Nor  is  it  news  that  educational  opportunity  and  achievement  are 
inversely  correlated  with  crime  levels.  The  task  force  does  not 
pretend  to  present  novel  theory  here,  only  to  express  its 
profound  concern  about  an  age-old  problem,  one  with  which  the 
courts  for  better  or  worse  are  inextricably  linked. 

The  task  force  is  fully  persuaded  of  the  genuine  simplicity 
of  the  equation:  to  the  extent  that  educational  and  economic 
opportunity  do  not  increase,  to  the  extent  that  the  "underclass" 
in  society  continues  to  grow,  crime  rates  will  increase.  The 
cycle  of  poverty  and  its  effect  on  children  and  youth  is 
especially  troubling.  While  the  total  percentage  of  youth  in  the 
Massachusetts  population  is  decreasing,  the  number  of  youth  in 
the  "underclass"  is  increasing.  And  it  is  no  surprise  that  this 
is  so.  As  families  disintegrate  the  pressure  on  children  is 
especially  intense.  Dorchester  court  officials  describe 
offenders'  families  as: 

"...overworked,  overwhelmed  mothers  and  absent, 
uninvolved  fathers, .. .poverty, .. .poor  nutrition,... 
parental  illiteracy and  the  lure  of  illicit  money 
when  it  will  pay  the  rent  or  buy  the  food. . .when  the 
family  is  not  intact,  children  take  to  the  streets."' 
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Professor  James  Alan  Fox,   in  testimony  before  the  Senate 
Judiciary  Committee,  put  it  this  way: 

"...adolescents  in  our  urban  centers  are  beset  with 
idleness  and  hopelessness.  Unless  we  are  willing  to 
direct  funding  toward  providing  in-school  and  after- 
school  programs  so  that  there  are  desirable 
alternatives  to  violence  and  gang  membership,  the 
demographic  will  mean  much  more  trouble  to  come.**^ 

In  that  same  testimony  Fox  attributed  much  of  the  problem  to 
demographics,  the  "baby  boomerang"  effect:  children  of  baby 
boomers  will  be  reaching  their  teens  in  the  1990s.  Levels  of  teen 
unemployment,  crime  and  pregnancy  will  increase.  Most  disturbing 
is  the  projection  that  the  next  generation  of  adolescent 
criminals  will  be  even  more  violent  than  their  predecessors,  due 
to  the  greater  availability  of  drugs,  weapons,  and  violent 
media/entertainment  images.' 

In  meetings  with  the  task  force  a  number  of  Massachusetts 
law  enforcement  authorities  gave  credenceto  these  and  related 
concerns.  William  Delahunt,  Norfolk  County  District  Attorney, 
made  the  point  that  criminal  justice  dollars  today  are  being 
spent  on  dysfunctional  homes;  while  he  supports  the  underlying 
objective,  he  suggests  that  the  Department  of  Social  Services  is 
better  equipped  programmatically  to  address  such  problems.  The 
increasing  amount  of  "social  work"  that  police  officers,  judges 
and  correctional  officials  presently  perform  in  Massachusetts 
parallels  the  national  trend.*  District  Attorney  Delahunt 's 
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prognosis  was  echoed  by  that  of  Daniel  Bibel,  Program  Manager  of 
the  Crime  Reporting  Unit  of  the  Criminal  History  Systems  Board, 
who  forecasts  increasing  drug  offenses,  domestic  violence,  and 
child  abuse  in  the  years  ahead. 


Commission  member  Dr.  Deborah  Prothrow-Stith,  an  expert  on 
violence  prevention,  impressed  the  task  force  with  the  strength 
of  her  observations  on  this  subject.  In  her  book  Deadly 
Consequences  she  writes: 


•'Turning  the  tide  of  violence. .. for  all  the  frightened 
and  beleaguered  residents  of  very  poor  neighborhoods 
will  not  be  easy.  The  economic,  political,  social,  and 
familial  problems  that  breed  violence  in  these 
communities  are  formidable.  No  single  form  of 
intervention,  no  single  institution  can  bring  about  the 
kind  of  change  needed  to  restore  a  sense  of  safety  and 
order  to  everyday  life.  What  is  required  are 
comprehensive,  multi-institutional,  community-wide 
solutions  that  address  the  violent  behavior  of  the 
young,  while  redressing  the  social  conditions  in  which 
violence  flourishes .. .What  separates  armed  teenagers  in 
inner  city  neighborhoods  from  their  more  affluent  peers 
are  the  choices  available  to  them.  Most  teenagers 
understand  and  respond  to  real  opportunity  when  it  is 
offered.  But  when  there  is  no  real  opportunity 
available  adolescents  by  default  choose  what  makes  them 
feel  better,  what  the  media  portrays  as  glamorous  and 
exciting,  what  counteracts  the  grinding  boredom  of 
poverty . 


Education  and  literacy  hold  out  the  promise  of  stanching  the 
tide  of  crime.  Probation  Commissioner  Donald  Cochran  informed  the 
task  force  that  the  "typical"  Massachusetts  criminal  is 
illiterate  and  a  high-school  dropout;  there  is  a  greater 
commonality  of  socio-economic  and  educational  background  among 
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criminals  than  any  racial  commonality.  Suffolk  County  Sheriff 
Robert  Rufo  notes  that  75%  of  those  incarcerated  in  the  Suffolk 
County  jail  are  functionally  illiterate.  He  adds,  however,  that 
the  recidivism  rate  among  Massachusetts  convicts  drops  from  50% 
to  17%  among  inmates  who  participate  in  structured  work  release 
program  prior  to  release. 

Society  must  renew  its  commitment  to  heal  basic  social 
wounds.  Until  these  issues  are  addressed  and  early  solutions 
begin  to  take  root  we  will  not  see  a  decrease  in  crime.  An 
individual  who  is  the  product  of  a  dysfunctional  family, 
illiterate,  a  drug  user,  and  who  eventually  enters  the  criminal 
justice  system,  is  unlikely  to  depart  today's  system  at  all 
rehabilitated  unless  the  fundamental  causes  of  deviant  social 
behavior  are  effectively  addressed. 

C.      Drugs  and  Criminal  Justice 

As  a  source  of  crime  today  drugs  have  no  equal.  The  future, 
we  trust,  will  be  different.  At  best,  by  2020  the  root  causes  of 
drug  abuse  will  have  been  eliminated.  Alternatively,  benign  drug 
therapies  for  drug  abuse  will  exist,  or,  drugs  may  simply  be 
decriminalized.  In  any  case,  today's  problem  will,  in  the  task 
force's  estimation,  not  be  tomorrow's. 

Today,  however,  drug-related  problems  and  pressures  are 
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ubiquitous  in  the  criminal  justice  system.  The  New  Jersey  Supreme 
Court  Task  Force  on  Drugs  and  the  Courts  put  it  succinctly: 


"Illicit  drug  use  weakens  the  family  structure  and 
often  leads  to  child  or  spouse  abuse  and  to  juvenile 
delinquency.  Illegal  drug  use  burdens  the  health  care 
system  with  increased  demands  and  higher  costs.  It 
undermines  the  public  welfare  by  causing  deaths  and 
spreading  AIDS.  Tragically,  babies  are  born  addicted  to 
drugs.  Most  significantly  for  our  purposes,  it  has  led 
directly  or  indirectly  to  the  commission  of  an 
overwhelming  number  of  criminal  offenses.  Consequently, 
the  judicial  system  is  overburdened  to  the  point  of 
collapse. 


A  recent  U.S.  Senate  Judiciary  Committee  report  estimated 
that  a  record  number  of  murders,  approximately  23,700,  will  be 
committed  in  1991.  The  report  pointed  to  drug  abuse  as  one  of 
three  causes  of  the  "record  carnage."''  Similarly,  in 
Massachusetts,  innocent  adults  and  children  are  targets  of 
indiscriminate  assault  and  murder.  As  the  Boston  Bar 
Association's  excellent  1990  report  put  it,  law  enforcement, 
schools,  and  the  community  are  presently  unable  to  curtail  a 
flourishing  drug  trade: 


Hundreds  of  children  between  ages  9  and  17  are  selling 
drugs;  whole  neighborhood  blocks  are  under  the  control 
of  drug  dealers;  random  shootings  of  innocent  children 
and  adults  by  drug-crazed  terrorists  are  increasing; 
there  is  an  historic  rise  in  the  rate  of  violent 
juvenile  offender  cases;  countless  numbers  of  young 
women  are  selling  their  bodies  for  drugs,  becoming 
pregnant  and  delivering  drug-dependent  babies  at  birth; 
drugs  and  guns  are  in  the  hands  of  school  children; 
over  60%  of  the  population  is  afraid  to  walk  the 
streets  for  fear  of  being  a  crime  victim.* 
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In  the  political  debate  about  drugs  that  regularly  rages 
between  liberals  and  conservatives,  conservatives  often  defend 
interdiction,  law  enforcement,  and  stiff  prison  sentences  as  the 
solution.  Liberals  speak  of  the  need  for  treatment,  education, 
and  jobs.  The  task  force  believes  that  neither  approach  alone 
will  adequately  address  the  problem.  Ideological  extremism  is 
particularly  ill-suited  to  creating  complex  solutions  to  complex 
problems. 

The  criminal  justice  system  unquestionably  has  an  important 
role  to  play  in  addressing  the  tragic  consequences  of  drug  abuse. 
Innovations,  e.g.  the  new  jury-of-six  session  for  drugs  and  gun 
cases  in  Dorchester  District  Court,  are  welcome.  However,  for 
there  to  be  a  reasonable  chance  of  victory  over  this  particular 
scourge,  a  partnership  between  the  justice  system,   its  co-equal 
branches  of  government,  academia,  the  media,  the  health-care 
industry,  and  others,  will  be  essential.  And  this  will  be  so 
whether  or  not  drugs  are  decriminalized  in  the  next  30  years. 

D.      The  Crisis  in  Corrsctions 

If  there  were  a  theme  on  which  the  task  force  heard  no 
dissent  it  was  that  corrections  in  Massachusetts  are  under 
duress.  Overcrowding  in  our  jails  and  prisons  is  epidemic. 
Because  fewer  prisoners  were  paroled,  state  and  county  prison 
populations  increased  by  almost  8%  in  the  first  quarter  of  1991. 
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At  the  same  time,  state  prisons  were  operating  at  173%  of 
capacity  and  county  jails  at  150%. 

The  state's  prison  population  has  been  growing  at  a  rate  of 
10%  per  year.  Although  this  rate  of  increase  is  expected  to  level 
off  in  the  1990s,  overcrowding  will  still  remain  a  problem  well 
into  the  21st  century.  Former  Corrections  Commissioner  George 
Vose  advised  the  task  force  that  the  correctional  system  will  be 
4,000  beds  short  by  1998.  The  Massachusetts  prison  system 
continues  to  be  one  of  the  most  overcrowded  in  the  nation. 

Despite  sometimes  herculean  efforts  to  accommodate  the 
increase  in  the  prison  population  there  is  growing  sentiment 
among  prison  administrators  that  locking  up  offenders  for  a  while 
does  little  to  make  the  public  safer,  and  often  impedes  what 
limited  opportunities  there  may  be  for  prisoner  rehabilitation. 
While  the  Massachusetts  public,  like  most  populations  surveyed, 
feels  that  courts  aren't  tough  enough  on  crime  (81%  agreed  with 
this  statement  in  the  Commission's  public  opinion  survey) ,  the 
task  force's  thinking  is  more  in  line  with  Michael  Bender's,  past 
chair  of  the  ABA's  Criminal  Justice  Section: 

Acknowledging  these  basic  facts  tells  us  that  merely 
locking  up  more  and  more  people  will  not  solve  the 
crime  problem.  The  criminal  justice  system  cannot  solve 
society's  problems.  It  can  only  perform  a  limited 
function  of  convicting,  punishing,  and  occasionally 
rehabilitation  a  few  offenders.  Whatever  deterrence 
factors  may  exist,  the  increased  use  of  incarceration 
does  not  sufficiently  address  the  problem  of  crime.  The 
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criminal  justice  system  —  police,  courts  and  prisoners 
—  merely  reacts  to  crime  and  can  do  little  to  prevent 
it.  Adequate  education,  access  to  housing,  equal 
employment  opportunities,  drug  education  and  treatment, 
and  a  decent  quality  of  life  are  but  a  few  of  the 
social  needs  that  must  be  addressed  if  we  are  going  to 
reduce  crime  in  America  on  a  long-term  basis.  Of 
course,  none  of  these  needs  is  remotely  related  to  the 
operation  of  the  criminal  justice  system  as  it  now 
exists. "* 


III.   CRIMINAL  JUSTICE  TRENDS:   INTIMATIONS  OF  TEE  FUTURE 

Trends  are  patterns  of  change  over  time.  By  charting  their 
progression,   in  some  cases  extrapolating  their  implications, 
pictures  of  possible  futures  begin  to  emerge. 

Elsewhere  in  the  Commission's  report  is  included  a 
discussion  of  broad  societal  trends.  These  "macro  trends,"  which 
include  demographics  and  economics,  suggest  much  about  the 
Commonwealth's  criminal  justice  future.  A  limited  number  of 
justice  trends  bear  mention,  too. 

Much  has  been  written  about  the  demographics  of 
Massachusetts  and  the  nation  in  2020.  Little  of  it  equals  the 
eloquence  of  Leslie  Harris,  an  attorney  who  testified  before  the 
Commission  in  Roxbury  on  February  13,  1991.  He  said  there: 

"In  2020  our  population  will  be  older.  The  people  we 
have  warehoused  [in  prisons]  now  will  be  the  street 
people  of  the  year  2020  because  they  will  have  no 
functional  way  to  survive.  They  will  be  illiterate  with 
criminal  records  and  will  have  no  place  to  turn.  They 
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will  not  have  a  work  history.   .   .   .What  will  we  do  with 
them?  It  will  cost  us  so  much  more  in  the  year  2020  to 
deal  with  them.  Just  to  bury  them  will  become  an 
enormous  problem  for  our  society.** 

Sadly,  Mr.  Harris's  Malthusian  forecast  is  all-too-likely  true. 
Those  we  are  "warehousing"  in  prisons  today  will,  unless  present- 
day  penal  trends  change,  be  the  outcasts  of  tomorrow.  And  a  huge 
number  of  outcasts  it  will  be.  The  United  States  today  has  the 
world's  highest  known  rate  of  incarceration. *°  We  incarcerate  42  6 
prisoners  per  100,000  in  population,  v.  second-place  South  Africa 
at  333  and  third-place  Soviet  Union  at  268.  It  is  a  peculiar 
measure  of  "progress." 

U.S.  crime  rates  are  also  staggering  in  the  extent  to  which 
they  exceed  other  western  nations.  American  murder  rates  are 
seven  times  as  high  as  Europe's."  There  are  six  times  as  many 
robberies  as  in  West  Germany,  and  three  times  as  many  rapes. 

While  the  trend  is  likely  recession-linked,  Massachusetts 
showed  a  5%  increase  in  total  crime  in  1990,  compared  with  1.6% 
for  the  nation.''  Although  much  of  this  increase  consists  of 
property  crimes,  Massachusetts  still  placed  14th  among  the  50 
states  in  the  rate  of  violent  crime  per  100,000  people, 
substantially  higher  than  Rhode  Island  at  33rd  and  New  Hampshire 
at  50th." 

What  is  obvious  here  is  that  as  goes  the  economy  so  goes  the 
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crime  rate,  at  least  crimes  against  property.  To  the  extent  that 
the  Commission's  experts  are  projecting  a  more  diversified, 
reasonably  healthy  Massachusetts  economy  for  2020/*  the 
prognosis  for  a  reduction  in  some  kinds  of  crime  is  mildly 
encouraging. 

T«chnological  advances  likely  in  the  next  30  years  hold  out 
promise  for  law  enforcement  agencies  but  peril  for  personal 
privacy.  Balanced  against  nascent  technology  that  can  promise  24 
hours-a-day  audio-visual  surveillance  of  any  individual'*  must  be 
an  increasingly  zealous  devotion  to  the  protection  of  the  Fourth 
Amendment.  "Lif e-to-death  dossiers"  produced  by  computer 
databanks  cross-indexing  law  enforcement  files  (assisted  by 
artificial  intelligence)  will  increase  geometrically  the  ability 
to  retrieve  personal  information,  but  at  a  price. 

Trends  in  sentencing  for  criminal  offenses  provide  little 
room  for  encouragement.  As  noted  above,  the  United  States  has  the 
world's  highest  known  rate  of  incarceration,  yet  our  society  and 
its  streets  are  not  markedly  —  if  any  —  safer  as  a  consequence. 
Extremely  troubling  is  the  fact  that  we  sentence  black  males  to 
prison  at  almost  eight  times  the  rate  of  persons  incarcerated 
generally:  3109  per  100,000  for  black  males,  compared  to  426  per 
100,000  for  the  population  generally."  The  cost  of  incarcerating 
the  more  than  one  million  Americans  now  behind  bars  is  $16 
billion  a  year." 


Encouraging  is  the  trend  in  Massachusetts  to  seek 
alternatives  to  incarceration.  Although  mandatory  sentencing  laws 
frustrate  this  clearly  necessary  development,  although  there  are 
few  institutionalized  alternatives  for  sentencing,  resourceful 
judges  are  finding  options.  Judge  Nancy  Dusek-Gomez  neatly 
summarizes  the  rational: 

"I  see  the  same  types  of  offenses  every  day,  but  never 
the  same  type  of  defendant.   ...  In  handing  out 
sentences. .. look  to  get  at  the  root  of  the  problem,  as 
opposed  to  just  the  crime  itself." 

Alternatives  to  incarceration  for  women  and  variations  on 
traditional  incarceration  for  children  are  hopeful  trends  which 
are  developed  later  in  the  task  force's  report.  To  the  extent 
that  there  is  a  growing  acknowledgment  of  the  need  to  rely  less 
on  physical  restraint  and  more  on  constructive  behavior 
modification  to  conform  to  socially  acceptable  behavior,  the  task 
force  applauds  the  trend. 

Penal  trends,  too,  bear  mention.  Clearly  the  fastest  growing 
trend  in  penology  today  is  the  further  development  of  a  very  old 
trend:  probation.  In  the  United  States  today  some  25%  of  the 
correctional  population  is  in  prison  and  11%  is  on  parole.  This 
compares  with  64%  on  probation.  The  percentage  of  probationers  in 
Massachusetts  is  substantially  higher. 

While  the  trend  towards  increasing  use  of  probation  is 
encouraging,  the  results  often  are  not.  Crime  and  prison 
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populations  are  up.  The  task  force  fears  that  without  a  trend 
towards  greater  resources  for  probation  programs,  the  net  result 
of  increased  reliance  on  probation  will  be  mixed.  We  will  return 
to  this  subject  in  the  report's  recommendations. 


IV.   REALIZING  THE  VISION:  A  BLUEPRINT  FOR  CHANGE 

Having  a  vision  of  a  better  criminal  justice  system  in  the 
future  is  relatively  simple.  It  is  getting  there,  however,  that 
requires  the  heavy  lifting. 


The  task  force  offers  the  following  road  map  for  achieving 
its  vision.  The  recommendations  that  follow  range  from  the  very 
near  term  to  the  relatively  long  term:  the  implementation  of  some 
proposals  will  depend  on  earlier  action  on  others. 

Recommendations  are  grouped  roughly  according  to  three 
phases  in  the  criminal  justice  process:  adjudication,  sentencing, 
and  corrections.  While  the  task  force  is  deeply  interested  in  the 
pre-indictment  phase  of  the  criminal  justice  process,   it  felt 
that  the  Commission's  work  was  more  appropriately  focused  on  the 
courts,  and  the  impact  of  court  action  on  our  penal  system.  The 
exception  to  this  non-focus  on  the  pre-adjudicative  process  is 
the  grand  jury,  to  which  the  task  force  gave  its  attention.  In 
addition,  a  small  number  of  issues  not  easily  categorized  are 
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discussed  in  a  fourth  section. 

A.  ADJUDICATION 

1.  Grand  Jury  Reform  -  As  accused/  after  providing  vritten 
notice  to  the  court,  should  have  the  right  to  present  evidence, 
vith  the  assistance  of  counsel,  before  the  grand  jury. 

We  will  not  revisit  here  the  grand  jury's  historical 
origins.  While  the  Supreme  Court  in  Wood  v.  Georgia  (1962) 
described  the  grand  jury  as  a  "primary  security  to  the  innocent 
against  hasty,  malicious,  and  oppressive  prosecution,"  the  task 
force  is  not  persuaded  that  the  reality  is  so  convincing.  Neither 
the  public  nor  the  bar  is  any  longer  convinced  of  the  efficacy  of 
the  grand  jury.  Massachusetts  district  attorney's  offices  have 
procedural  relationships  with  grand  juries  that  vary  by  county. 
The  task  force  more  than  once  heard  the  old  chestnut:   "a  grand 
jury  would  indict  a  ham  sandwich." 

The  majority  of  the  50  states  no  longer  use  (or  never  used) 
grand  juries.  While  the  task  force  considered  recommending  the 
abolition  of  the  grand  jury  in  Massachusetts,  we  stop  short  of 
that.  It  is  in  the  interest  of  ensuring  a  more  level  playing 
field  for  the  accused,  and  in  addressing  through  greater 
procedural  safeguards  any  non-uniformity  in  prosecutorial 
procedures,  that  the  task  force  makes  the  recommendation  above. 
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2.  Juri«s  -  Appropriate  technology  should  be  employed  to 
administer  the  jury  process.  The  Massachusetts  "one  day/one 
trial"  jury  system  should  be  enhanced. 

By  and  large  the  public  has  become  alienated  from  the 
justice  system  in  general;  criminal  justice  is  no  exception.  As 
we  enter  the  21st  century  a  viable,  effective,  and  efficient 
justice  system  will  require  the  full  participation  of  an  involved 
and  knowledgeable  citizenry.  There  must  be  greater  and  more 
productive  information  exchange  between  the  courts  and  the 
general  public.  The  most  common  link  between  lay  people  and  the 
criminal  justice  process  is  the  jury  system. 

Jury  management  systems  presently  exist  to  automate  and 
expedite  most  aspects  of  jury  administration;  i.e.,  identifying 
juror  candidates,  randomly  selecting  jurors  for  service,  taking 
juror  attendance,  assigning  jurors  to  cases,  keeping  track  of 
case  histories,  handling  juror  payroll  and  service 
certifications,  and  maintaining  comprehensive  statistics.  To  the 
extent  not  now  utilized,  technological  solutions  should  be 
adopted  in  Massachusetts  to  improve  the  administration  of  jury 
management. 

The  Massachusetts  "one  day/one  trial"  system  should  be 
enhanced  and  its  flaws  eliminated.  The  state,  in  cooperation  with 
private  employers,  should  further  facilitate  jury  duty.  Private 
employers  should  underwrite  the  difference  between  the  amount  the 
Commonwealth  can  pay  and  the  juror's  normal  salary  when  the  juror 
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is  absent  for  a  prolonged  period  from  work  because  of  jury  duty. 
This  expense  to  the  employer  should  be  considered  a  "cost  of 
corporate  citizenship."  Under  no  circumstances  should  a  juror  be 
unduly  penalized,  financially  or  otherwise,  for  serving. 
Furthermore,  the  Jury  Commissioner's  office  should  have  the  means 
to  enforce  sanctions  against  citizens  who  do  not  appear  when 
called  for  jury  duty.  The  state  should  provide  child-care 
facilities  for  jurors  who  would  otherwise  suffer  hardship. 

Jury  duty  is  not  only  part  of  good  citizenship,  it  can  also 
be  a  positive  experience  for  those  who  serve.  An  enlightened 
partnership  between  public  and  private  sectors  will  ensure  that, 
by  2020,  jury  service  will  be  viewed  more  as  privilege  than 
penalty. 

3.  Individual  Judicial  Calendars  -  In  certain  kinds  of 
matters  one  judge  should  be  assigned  a  case  from  arraignment 
through  sentencing. 

There  should  be  early  judicial  intervention  at  the  pre-trial 
stage  of  complex  criminal  trials  involving,  e.g.,  multiple 
defendants,  cases  involving  extensive  pre-trial  procedures  and 
motions,  and  cases  involving  complicated  facts  and  voluminous 
documents.  Greater  adherence  to  the  federal  model  of  one  case/one 
judge  would,  in  these  cases  anyway,  promote  judicial  continuity 
and  efficiency. 
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4.  Differentiated  Case  Management  -  Criminal  cases  should  be 
computer-sorted  upon  filing  and  assigned  to  an  appropriate 
••track." 

Already  in  effect  elsewhere  in  the  country,  and  enjoying 
limited  use  in  Massachusetts  (e.g.  Dorchester  district  court 
jury-of-six  drug  offenses  section) ,  differentiated  case 
management  is  the  wave  of  the  future. 

Early  case  screening  can  produce  enormous  benefits.  Minor 
property  offenses  can  be  diverted  to  programs  for  negotiated 
settlements,  including  but  not  limited  to  restitution.  Other 
minor  offenses  might  be  initiated  by  information  rather  than 
indictment.  Drug  offenses  are  a  logical  subset  for 
differentiation  and  tracking. 

An  alternative  which  focuses  on  the  criminal  rather  than  the 
crime  committed  would  also  employ  screening  techniques.  This 
alternative  approach  might  distinguish  seasoned  criminals  from 
first-time  offenders,  for  instance,  and  divert  the  latter  onto  a 
different  track,  depending  on  the  crime  committed  of  course.  Less 
intermixing  of  criminals  would  be  the  result. 

5.  Early  Involvement  by  Counsel  -  Prosecutors  and 
defense  counsel  must  become  involved  in  cases  earlier  in 
the  adjudicatory  process. 

In  the  future  there  will  be  sufficient  resources  to  allow 
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counsel,  both  prosecution  and  defense,  to  participate 
meaningfully  in  criminal  matters  from  inception.     The  rationale 
for  this  recommendation  is  clear: 


.  Today,  DAs  often  do  not  see  case  files  until  a  matter 
is  set  for  trial.  The  result  is  "policy  charging"  by 
police  officers  and  clerks'  offices.  Too  often  there 
is  inadequate  review  of  the  sufficiency  of  the 
evidence,  choice  of  charge,  and  prosecutorial  merit 
of  the  case. 

.  Defense  counsel,  too,  generally  do  not  become 
involved  in  indigent  matters  until  the  day  of 
arraignment.  At  best,  this  is  inefficient;  at  worst 
it  is  prejudicial. 


6.  Alternatives  to  Adjudication  -  Alternatives  to 
adjudication  should  be  further  developed. 

Met  with  declining  degrees  of  resistance  in  other  realms  of 
the  law,  alternatives  to  trial  in  a  criminal  context  trigger 
skeptical  and  even  sometimes  hostile  reactions  at  both  counsel 
tables.  What  is  sometimes  overlooked  is  that  in  the  decision  to 
charge,  and  especially  in  plea  bargaining,  alternatives  to 
adjudication  are  not  just  tolerated  but  preferred. 

In  most  criminal  proceedings  the  "best"  result  is  that  in 
which  one  side  wins  and  the  other  loses.  However,  what  usually 
results  is  a  feeling  on  both  sides  that  injustice  was  done. 
Defendants  feel  that  they  have  been  treated  too  harshly;  victims 
feel  uncompensated  and  that  the  underlying  problem  was  not 
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resolved.  As  improbable  as  it  may  seem,  in  many  cases  victim  and 
perpetrator  can,  in  a  neutral  environment,  resolve  their 
differences.  A  Justice  Department  study  of  Neighborhood  Justice 
Center  pilot  projects  found  that  an  amazing  88%  of  the  parties  on 
both  sides  vere  able  to  produce  satisfactory  consent 
agreements 

The  Court  Mediation  Program,  administered  by  the  Crime  and 
Justice  Foundation  in  several  Massachusetts  district  courts,  is 
an  example  of  a  successful  program.  In  1989  it  handled  483 
referrals.  72%  of  the  parties  agreed  to  participate.  86%  of  those 
resolved  their  disputes  amicably.^'  Where  they  did  not, 
adjudication  remained  an  option. 

We  strongly  urge  the  courts  to  study  further  and  develop 
such  alternatives. 

7.  Victims  -  Ensuring  the  safety  and  dignity  of  victims  must 
be  the  rule. 

The  existing  provisions  of  Massachusetts  law  should  be 
strictly  observed,  if  not  strengthened.  Victims  are  entitled, 
inter  alia,  to:  a  meaningful  victim  impact  assessment; 
notification  of  hearing  and  trial  schedules;  restitution  and 
other  compensation  as  available;  and  secure  waiting  areas  in  the 
courts.  Further,  testimony  received  by  the  Commission  at  hearings 
around  the  Commonwealth  convincingly  supported  the  need  for 


victim  advocates.  Too  many  victims  reported  feeling  lost, 
friendless  and  bewildered  in  the  confusion  of  criminal 
proceedings . 

8.  Mecbasized  Proceduras  -  Management  of  the  trial  process 
should  be  further  computerized  and  mechanized. 

As  crime  increases,  jail  populations  swell,  and  caseloads 
multiply,  the  systemic  management  of  crime  data  becomes 
overwhelming.  The  information  management  demands  placed  on  judges 
are  equally  great.  Mechanized,  more  efficient  scheduling  systems 
are  needed.  Arranging  and  coordinating  trial  dates  should  not  be 
a  judge's  task.  A  criminal  justice  information  system  (CJIS) 
would  lighten  the  criminal  court's  work  load  and  maximize 
information  sharing.  Such  a  system  would  do  much  to  facilitate 
the  processing  of,  e.g.,  time-standards  cases.  In  Florida's 
Eighth  Judicial  Circuit,  CJIS  performs  the  following  functions: 

.  scheduling,  docketing,  and  calendaring  for 
every  felony  and  misdemeanor; 

.  arrest,  bail,  sentencing,  and  case 
management  reports; 

.  secure  access  and  universal  file  sharing 
across  the  entire  eighth  circuit; 

.  provides  a  snapshot  of  how  a  case  was  initiated,  what 
happened  at  every  step  of  the  judicial  process, 
which  agencies  were  involved,  and  exactly  what 
they  did; 

.  allows  agencies  to  view  the  status  of  any  case  at  any 
time;  and 

.  makes  offenders'  criminal  history  available  circuit- 
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wide,  and  automatically  reports  the  disposition  of 
every  case  by  charge,  by  count,  or  in  whatever  manner 
the  state  requires." 

9.  Intttr&ctiv*  Videoconf arencing  -  Certain  hearings  (e.g., 
arraignments)  should  not  necessarily  reqpiire  the  presence  of  the 
parties  in  the  courtroom. 

The  future  of  court  proceedings  is  evolving  toward  the 
concept  of  "disjunctive  courts."  Parties  will  no  longer  have  to 
be  physically  present  in  the  same  room  for  any  or  all  stages  of  a 
court  proceeding.  The  Hawaii  attorney  general's  office  today 
utilizes  video  technology  in  arraignments  of  custody  defendants, 
as  does  the  Manhattan  district  attorney's  office.  Bond  and 
enforcement  hearings,  motions,  pleas  and  sentencing  can  also  be 
conducted  with  the  prisoner  guarded  at  the  jail  while  court 
personnel  remain  in  the  courthouse.  "It  is  estimated  that  95%  of 
county  court  business,  excluding  jury  trials,  can  be  handled  by 
videoconferencing  networks,  which  can  be  expanded  to  include 
facsimile  transmission,  electronic  mail  and  other  communications 
methods."" 

10.  Discovery  Proceedings  -  Electronic  image  management 
should  be  utilized  in  the  discovery  phase  of  trial  preparation. 

More  efficient  trial  preparation  is  possible  through 
electronic  imaging. 

Electronic  imaging  (EIM)  is  the  next  revolution  in 
litigation  support,  both  civil  and  criminal.  EIM  makes  it 


possible  for  counsel  to  exchange  all  documentary  evidence  on 
optical  disk.  The  imaging  process  is  simple.  A  scanner,  similar 
to  a  facsimile  machine,  takes  a  picture  of  a  document,  and  an 
electronic  copy  is  produced  and  stored  on  a  computer  disk.  A 
nearly  exact  replica  of  the  original  document  can  then  be  called 
from  the  disk  to  the  screen  for  viewing,  or  it  can  be  printed  out 
on  paper.  The  physical  document  itself  is  still  available  for 
trial. 

EIM  workstations  that  scan  and  retrieve  documents  should  be 
accessible  to  judges  in  the  event  that  judicial  intervention  is 
required  to  resolve  any  pre-trial  documentary  issue.  By  2  02  0  the 
implementation  of  EIM  coupled  with  meaningful  compliance  with 
relevant  criminal  discovery  rules  will  create  greater  fairness 
and  efficiency. 

11.  Videotape  Transcripts  -  Videotape  transcripts  will 
increasingly  substitute  for  manually  prepared  transcripts. 

The  use  of  videotape  to  preserve  records  of  trials  continues 
to  grow.  Videotape  recording  machines  are  equipped  with  voice- 
activated  microphones  and  cameras  focused  on  bench,  witness  box, 
and  counsel  tables.  The  jury  box  is  excluded  from  viewing.  An 
audio  mixer  reads  sound  levels  and  adjusts  the  microphones  to 
pick  up  the  dominant  voice.  Further,  the  judge  can  mute  the  sound 
to  ensure  the  privacy  of  side  bar.  Date  and  time  notations  are 
generated  as  reference  points  for  subsequent  review. 
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Trial  judges  by  and  large  support  the  use  of  videotape 
because  of  its  enhanced  flexibility.  Tapes  can  be  transcribed 
upon  request.  Appellate  attorneys  note  that  videotaped  records 
allow  the  reviewing  court  to  evaluate  more  subtle  nuances  in  the 
trial  record.  While  the  task  force  realizes  that  this  proposal 
will  not  be  warmly  embraced  by  court  reporters,  this  is  clearly 
the  wave  of  the  future. 

12.  Expert  Witnesses  -  The  use  of  expert  testimony  should  be 
enhanced  through  the  use  of  artificial  intelligence  technology. 

In  the  future  expert  testimony  will  be  circumscribed  and 
more  objective  in  nature.  Artificial  intelligence  technology 
should  be  used  to  provide  relevant  and  objective  information  to 
the  jury,  a  task  to  which  it  will  clearly  be  equal. 

B.  SENTENCING 

In  the  year  2020  we  will  have  a  different 
sentencing  system.  It  will  not  just  be  a  punitive 
warehousing  of  people.  Too  often  [today]  judges  are 
locked  into  warehousing  people  who  are  savable,  people 
who  can  be  productive  parts  of  our  community. 

Attorney  Leslie  Harris 
Public  Hearing,  Roxbury 
February  13,  1991 

Attorney  Harris'  hope  for  a  better  sentencing  system  for  the 
future  reflects  much  frustration  with  the  present.  Judges, 
corrections  officials  and  parties  all  agree:  the  future  can  be 
better. 
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Theory  of  Sanctions 

Historically  there  have  been  four  major  notions  underlying 
society's  various  approaches  to  criminal  punishment.  The  first  is 
restraint.  By  removing  from  society  those  guilty  of  criminal  acts 
we  ensure  that  they  will  not  commit  further  crimes.  The  second  is 
deterrence.  By  making  an  example  of  the  criminal,  so  the  theory 
goes,  others  inclined  to  commit  similar  acts  will  hesitate.  Third 
is  retribution,  the  "eye  for  the  eye"  theory.  Last  is 
rehabilitation,  the  notion  that  the  offender  can,  through 
training  and  example,  be  reformed  sufficiently  to  be  returned  to 
society. 


All  four  theories  are  at  work  in  varying  degrees  in  the 
Commonwealth's  present-day  approach  to  punishment.  The  overriding 
question  in  the  task  force's  view  is:  are  the  underlying 
objectives  being  met  and  does  the  system  work?  The  answer  is  a 
resounding  "no."  As  Sheriff  Rufo  put  it  in  a  letter  to  the  task 
force: 


The  current  sentencing  system  consists  of  [a]  patchwork 
[of]  dispositions  which  does  not  convey  a  consistent 
approach  nor  guarantee  equity,  fairness,  or  justice. 
From  the  antiquated  Concord  sentence  to  the  recent 
enactment  of  mandatory  sentences  for  selected  crimes, 
it  is  clear  that  the  present  guidelines  for  sentencing 
disregard  predictability,  uniformity,  and  appropriate 
relevance  to  the  crimes  and  its  circumstances.  It  is  a 
sentencing  system  which  confounds  both  defense  and 
prosecuting  attorneys,  victims,  and  the  public. 


1.  Rehabilitation  -  Sentencing  decisions  should  address  the 
causes  of  crime  and,  wherever  possible,  promote  the  offender's 
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r«habilitation. 

For  every  study  which  purports  to  show  that  the  public  is 
principally  interested  in  retribution  there  is  other  evidence 
which  suggests  the  public's  appreciation  of  the  need  to  address 
through  sentencing  the  underlying  causes  of  crime.    As  a  case  in 
point,  the  Commission's  public  opinion  survey  revealed  that  73% 
of  Massachusetts  residents  believe  it  is  either  very  important 
(54%)  or  important  (19%)  to  spend  tax  dollars  on  prison  literacy 
programs.     Similarly  71%  of  the  population  believes  it  is  very 
important  (54%)  or  important  (17%)  to  fund  prison  drug  treatment 
programs.     National  surveys  reflect  similar  sentiments.  While 
clearly  not  every  offender  can  be  rehabilitated,  many  of  those  on 
whom  the  system  has  given  up  today  will  be  subject  to  good-faith 
rehabilitative  efforts  in  the  future. 

It  is  understandable  that  the  public  wants  violent  criminals 
behind  bars.     There  is  no  evidence,  however,  that  the  mere 
warehousing  of  inmates  actually  makes  the  public  safer,  or  even 
feel  safer.     Almost  all  inmates  will  one  day  be  back  on  the 
streets.     And,  as  an  Oklahoma  corrections  official  once  put  it: 

"  If  they  don't  go  out  any  better  prepared  to 
face  life,  then  we've  just  warehoused  them  for 
a  time.     And  at  our  cost  of  about  $15,000 
a  year  per  inmate  [$24,000  in  Massachusetts], 
it  would  be  cheaper  to  send  them  to  college 
than  to  keep  them  here."^* 
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65%  of  the  persons  appearing  in  Massachusetts'  criminal 
courts  have  a  prior  record,  and  85%  of  these  individuals  have 
engaged  in  prior  criminal  behavior  within  the  same  court 
district.  The  Commonwealth  must  decide  whether  it  wishes  its 
criminal  justice  system  to  function  as  an  expensive  revolving 
door. 

In  the  present,  rehabilitation  is  seldom  tried  with  much 
creativity  or  persistence.     In  the  future  it  will  be  the  norm. 
The  Georgia  BASICS  (Bar  Association  Support  to  Improve 
Correctional  Services)  program  may  prove  to  be  an  effective 
model. ^  Against  the  odds,  that  program  is  teaching  felons  from 
economically  and  socially  destitute  pasts  alternatives  to  low- 
paying  dead-end  jobs,  welfare  dependency,  and  a  return  to  crime. 
While  recidivism  for  the  general  Georgia  prison  population  is 
35%,  recidivism  among  BASICS  graduates  is  only  7%. 

2.  Restitution  -  Restitution  should  be  a  part  of  all 
appropriate  dispositions. 

Restitution  teaches  responsibility  to  the  offender  while  it 
provides  compensation  to  the  victim.     It  will  be  used  more  widely 
in  the  future.     Programs  to  provide  monetary  or  in-kind 
compensation  should  be  administered  through  the  probation  system. 
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3.  Altttrnativtt  Bentencing  -  Th«  courts  should  develop  and 
utilizs  alternative  sentences  wherever  possible. 

Today,  incarceration  in  Massachusetts  is  expensive,  limited 
in  its  contribution  to  the  public  safety,  and  does  little  to 
promote  rehabilitation.     In  the  future,  alternative  sentencing 
(sometimes  called  "intermediate  sanctions")  will  be  commonplace. 
Even  with  reasonable  eligibility  criteria,  e.g.  the  exclusion  of 
offenders  convicted  of  murder  or  rape,  studies  indicate  that  a 
third  of  potential  inmates  will  qualify  for  alternative  programs. 

There  are  other  compelling  reasons  for  alternative 
sentencing,  principally  cost.     In  Delaware  a  study  revealed  that 
for  every  drug  offender  sentenced  to  prison  ($  17,761  per  year), 
three  offenders  could  be  treated  in  impatient  treatment  programs 
and  sixteen  could  be  treated  in  outpatient  programs.^*    In  2  02  0- 
inflated  dollars  the  leveraging  factor  will  be  even  greater. 

4.  Diversion  -  Diversion  programs  should  be  expanded. 

Diversion  recognizes  the  inappropriateness  of  adjudication 
for  certain  crimes,  typically  youthful  crimes,  substance-abuse- 
related  crimes,  and  some  first  offenses.  Diversion  programs 
remove  the  offender  from  the  criminal  justice  process  long  before 
trial,  sometimes  immediately  after  arrest,  and  typically  require 
therapy  and/or  counseling  for  the  offender.  The  result  is  that 
adjudicative  resources  are  preserved  and  the  offender's 
fundamental  problem  is  more  immediately  addressed. 


5.  Mandatory  Sentsncing  -  Mandatory  ■antancing  should  be 
•liminatad. 

In  testimony  to  the  task  force,  Probation  Commissioner 
Donald  Cochran  charged  that  mandatory  sentencing  "has  the 
potential  to  destroy  the  criminal  justice  system."    We  join  in 
this  judgment.     We  also  endorse  the  finding  of  the  Federal  Courts 
Study  Committee  which  concluded  that  mandatory  sentences  "create 
penalties  so  distorted  as  to  hamper ...  criminal  adjudication."^ 


The  reasons  to  eliminate  mandatory  sentencing  are  many,  well 
known,  and  are  likely  to  be  even  more  persuasive  in  the  future. 
Among  them: 

.  It  is  costly.  It  costs  $25,000  to  incarcerate  an 
offender  in  Massachusetts  today.  Alternatives  cost 
far  less. 

.  It  is  unrelated  to  any  logical  penological  goal, 
e.g.  rehabilitation,  restitution,  etc.. 

.  Automatically  sentencing  substance  abusers  to  state 

prisons  and  county  jails  bar  the  offender  from  treatment 
necessary  to  avoid  recidivism. 

.  It  shifts  discretion  from  the  judiciary  to 

prosecutors  and  law  enforcement  personnel  who,  in 
making  initial  changing  decisions,  effectively 
mandate  sentences. 

.  Mandatory  sentences,  by  precluding  judges  from  weighing 
mitigating  factors,  produce  inequitable,  non-utilitarian 
results. 


Those  who  argue  that  mandatory  sentencing  is  supported  by 
the  public  should  consider  the  public's  strong  endorsement  of 
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rehabilitation  efforts  (supra)  before  concluding  that  there  is  an 
unquenchable  public  thirst  for  incarceration-based  retribution. 
Appropriate  levels  of  uniformity  in  sentencing  can  better  be 
achieved  through  sentencing  guidelines. 

C.  Santancing  Comaission  -  A  sentencing  commission  should  be 
created  to  generate  sentencing  guidelines,  oversee  sentencing 
procedures  generally,  and  promote  innovation  in  sentencing. 

In  the  future  a  sentencing  commission  should  be  created  to 
develop  further  the  theory  of  sentencing,  to  develop  guidelines 
for  sentencing,  to  monitor  trends  in  sentencing,  and  to  evaluate 
proposed  criminal  legislation  for  its  consistency  with  sentencing 
objectives  and  impact  on  the  corrections  population. 

The  commission  should  be  broadly  constituted.  Its 
membership  should  include  judges,  criminal  justice  professionals, 
scholars,  and  laypeople. 

7.  Juvenile  Justice  -  The  juvenile  justice  system  can  be 
reformed  but  it  must  be  retained. 

Public  security  is  unquestionably  a  very  significant 
objective  of  justice.  Important,  too,  is  the  resocialization  of 
children  who  have  deviated  from  society's  norms.  Children  are, 
after  all,  our  future. 

Juvenile  crime  is  the  source  of  much  fear,  some  of  which  is 
justified.     Historically,  however,  children  have  been  held  to  a 
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different  standard  of  judgment,  wisdom,  and  culpability. 

The  double  standard  is  still  justified  in  the  vast  majority 
of  cases  by  the  fact  that  children  in  most  instances  have  neither 
the  requisite  judgment  nor  life  experiences  to  act  like  adults. 
Serious  juvenile  offenders  should  be  dealt  with  harshly,  but  the 
juvenile  justice  system  must  be  retained  and  if  necessary 
reformed.  Near-term  reformers  should  consider  extending  the 
state's  jurisdiction  over  juvenile  offenders  beyond  age  21. 

8.  Department  of  Youth  Services  (DYS)  -  Creative  strategies 
for  youthful  offenders  should  be  encouraged  and  supported. 

DYS's  case  load  has  doubled  from  1,500  cases  in  1982  to 
3,044  in  1989.  New  commitments  are  accelerating.  These  increases 
come  at  a  time  when  the  juvenile  population  in  the  state  is 
shrinking,  but  at  a  time  when  the  percentage  of  children  in 
poverty  is  growing. 

The  task  force  was  educated  about  DYS's  strategies  by 
Commissioner  Edward  Loughren.     Some  of  those  which  seemed 
especially  innovative  include: 

.  Home-builders :  Dispatch  workers  to  the  homes  of  children 
who  have  been  abused,  neglected,  or  recently  released  froin 
a  juvenile-detention  program.  Keep  workers  in  homes  at 
times  of  high  stress:  early  in  the  morning,  when  the 
children  might  resist  leaving  for  school,  and  after 
school,  to  supervise  homework  and  nightly  curfews.  The 
annual  cost  for  1  worker  to  supervise  1  family  is 
$4,000,  with  each  worker  responsible  for  4  to  5 
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families. 


.  Mentors:  Assign  a  teaching  assistant  or  college 

student  to  work  with  youths  who  are  beginning  to  fail 
in  school.  Mentors  would  serve  as  adult  companions, 
helping  children  with  homework  and  supervising  them  during 
after-school  hours.  The  annual  cost  of  1  mentor  working 
with  4  youngsters  is  $8,500.  Public  schools  should  employ 
students  from  local  colleges  or  citizens  in  the 
community  as  part-time  mentors. 

.  Restitution;  Establish  a  plan  whereby  youths  are 

assigned  community  service  or  jobs  to  reimburse  their 
victims,  as  well  as  serve  justice  and  instill  a  sense  of 
accountability  in  the  offenders.  A  restitution  program 
would  also  introduce  a  young  offender  to  the  world  of 
work. 

.  Streetworkers:  More  and  more  8  to  12  year-olds  are  being 
swept  up  in  the  excitement  and  status  that  accompany  gang 
membership  and  urban  violence.     To  counter  the  influence 
of  gang  leaders  and  reduce  incidents  of  violence  among 
these  youngsters,  hire  full-time  *  streetworkers'  — 
residents  of  the  target  areas  who  are  street  sawy  and  who 
want  change  in  their  neighborhood.     Estimated  cost  is 
$8,000  per  year. 


.  After-school  employment:  Arrange  for  local  businesses  to 
hire  high-school  students  as  paid  interns  to  work  with  a 
designated  professional  and  learn  a  particular  aspect  of 
business.  This  would  not  only  expose  youths  to 
professional  opportunities  but  also  provide  positive 
role  models.  These  private-public  ventures  could  be 
overseen  by  community  and  state  agencies,  and  by  the 
larger  businesses.^' 


These  are  strategies  for  bringing  youth  in  poverty  and  crime 
into  mainstream  society.    Through  these  and  similar  strategies 
our  children  can  be  given  alternatives  to  crime. 


9.  Pre-sentence  Investigations  -  Pre-sentence  investigations 
should  be  required  in  all  court  dispositions. 


Pre-sentence  investigations  of  convicted  offenders  typically 
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consider  mental  and  physical  health,  and  educational,  vocational 
and  social  skills.  They  are  routine  in  the  federal  courts  and 
should  be  no  less  so  at  the  state  level.  Only  such  an 
investigation  can  ensure  that  the  punishment  is  fit  to  the 
criminal  first,  to  the  crime  second. 

10.  Parole  -  The  role  of  the  parole  officer  should  be 
enhanced  in  the  future. 

In  those  first  critical  months  after  an  offender's  release 
from  prison  the  parole  officer's  role  is  critical.     Most  ex- 
inmates  who  return  to  prison  do  so  in  the  first  few  weeks  after 
confinement.     Transition  is  difficult,  and  the  parole  officer  can 
facilitate  it. 

11.  Technology  -  Technological  alternatives  to  incarceration 
should  be  investigated. 

While  they  may  conjure  up  visions  of  Brave  New  World, 
technological  innovations  in  sentencing  will  be  plentiful  and 
very  real  by  2020.     Electronic  monitoring  via  implanted  monitors, 
electronic  or  chemical  stimuli  to  control  behavior,  even  genetic 
engineering,  may  allow  behavior  to  be  molded  to  appropriate 
models.    While  cruel  and  unusual  punishment  will  be  no  less 
forbidden  in  the  future,  if  21st  Century  prisons  are  inhumane, 
technological  alternatives  may  be  less  so. 


36 


C.   CORRECTIONS  REFORM 


Sentencing  reform  and  corrections  reform  obviously  go  hand 
in  hand,  and  there  is  considerable  overlap  between  the  two.  Just 
as  future  sentencing  will  focus  on  goals  other  than  mere 
restraint,  our  corrections  and  probation  systems  must  be  equipped 
to  actualize  those  objectives. 

1.  Justice  Impact  Statements  -  All  legislation  affecting  the 
size  of  the  Commonwealth's  criminal  court  dockets  and 
correction's  population  should  be  accompanied  by  a  statement 
assessing  the  legislation's  impact. 

Politics,  politicians,  and  the  public-will  being  what  they 
are,  laws  are  often  enacted  that  may  serve  to  protect  the  public 
safety  but  that  have  no  regard  for  their  impact  on  the  courts  and 
corrections.     Examples  might  include  a  law  mandating  a  minimum 
sentence  for  a  particular  crime,  a  law  which  reduces  the  amount 
of  a  controlled  substance  which  an  offender  must  possess  in  order 
to  receive  a  certain  sentence,  and  laws  creating  new  crimes.  All 
such  laws  tend  to  increase  court  dockets  and  the  corrections 
population,  sometimes  dramatically,  but  usually  with  no 
corresponding  increase  in  appropriations. 

Federal  law  requires  "paperwork  impact  statements"  for  all 
new  legislation  to  ensure  that  there  is  a  clear  understanding  of 
the  regulatory  burdens  that  can  be  created  by  well-intended  laws. 
No  less  should  be  required  of  laws  which  can  have  extremely 
severe  consequences  for  our  justice  system. 


2.  Corractions  Accreditation  -  Corrections  accreditation 
should  be  expanded  and  should  evolve  over  time. 

Standards  for  the  management  and  maintenance  of  correctional 
facilities  should  be  scrutinized  periodically  to  ensure  that  at  a 
minimum  they  conform  to  current  statutory  and  common  law. 
Prisons  and  jails  which  meet  those  standards  should  be 
accredited.    Accreditation  standards  should  be  reviewed  not 
merely  by  judges,  lawyers  and  corrections  experts,  but  by  panels 
which  include,  in  addition,  academics,  sociologists,  and  other 
experts,  as  well  as  laymen. 

3.  Intensive  Probation  Supervision  (IPS)  -  IPS  should  be 
further  implemented  in  the  Commonwealth. 

Not  only  should  the  existing  probation  system  be 
strengthened,  as  recommended  above,  but  IPS  should  be  a  bigger 
part  of  Massachusetts'  corrections  future. 

The  shortcomings  of  incarceration  for  many  offenders  do  not 
bear  repeating.     Probation,  while  successful  for  some,  often 
fails  with  those  who  require  more  intensive  supervision. 

IPS  is  a  penalty  less  severe  and  less  costly  than  prison  but 
much  more  demanding  than  ordinary  probation.     Control  and 
punishment  of  the  offender  in  the  community  is  the  objective. 
Regular  meetings  with  probation  officers,  friends,  family  and 
employers  often  produce  impressive  results.  Its  limited, 
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experimental  use  in  Massachusetts  today  should  be  expanded. 

4.  Varied  Treatment  Facilities  -  A  range  of  treatment 
facilities  should  be  available. 

The  corrections  population  has  diverse  treatment  needs.  In 
the  future,  as  resources  allow,  the  appropriate  treatment  should 
be  fit  to  the  individual. 

80%  of  the  state's  inmates  have  problems  with  drug  or 
alcohol  abuse.  Yet  for  the  6,400  inmates  with  such  a  history  the 
state  provides  a  mere  4  00  treatment  slots.  Adequate  substance 
abuse  treatment  facilities  are  perhaps  the  greatest  single  step 
the  state  could  take  toward  addressing  the  crisis  in  crime. 

Similarly,  abused  and  abusers  require  psychological 
counseling  and  the  uneducated  and  the  unskilled  require 
rudimentary  education  and  vocational  training.    As  the  population 
of  female  offenders  increases,  educational  family-care  programs 
to  teach  parenting  skills  to  young  mothers  are  called  for. 

5.  Preserving  Families  -  Programs  to  help  families  survive 
prison  separations  should  be  developed. 

One  of  the  saddest  consequences  of  incarceration  is  the 
further  fragmentation  of  at  best  fragile,  at  worst  already- 
shattered,  families.  Unless  offenders  have  some  hope  of  family 
support  upon  their  release,  chances  of  recidivism  increase. 
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Thus,  programs  which  provide  the  opportunity  for  prisoners  to 
interact  with  family  members  while  in  prison  should  be  developed. 

6.  Literacy  -  A  functional  literacy  program  should  be 
instituted  throughout  the  corrections  system. 

Almost  50%  of  the  inmates  of  Massachusetts  prisons  and  one- 
third  of  those  in  county  jails  cannot  read  at  the  sixth  grade 
level.  Recidivism  is  300%  higher  among  illiterate  offenders  than 
among  those  who  can  read.  73%  of  Massachusetts  residents  feel  it 
is  important  that  tax  dollars  are  spent  on  literacy  programs.  And 
literacy  will  be  even  more  important  in  the  future  than  it  is 
today. 

Literacy  programs  are  an  inexpensive  investment  in  crime 
reduction,  opportunity,  and  human  dignity.  Suffolk  County  Sheriff 
Robert  Rufo's  proposal  is  a  good  starting  point. 

7.  Corrections  Officers  -  There  must  be  greater 
prof essionalization  of  corrections  officers. 

» 

The  system,  if  it  is  to  perform  a  rehabilitative  function, 
cannot  merely  be  a  "holding  pen"  for  inmates  awaiting  release 
into  the  community.  A  recent  prison  uprising  in  Southport,  New 
York,  points-up  the  need  for  correctional  officers  to  receive 
intensive  professional  training  and  to  treat  prisoners  in  a 
humane  manner  in  order  to  avoid  conditions  that  can  start  prison 
disturbances . ^ 
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The  present  entry  requirements  for  Massachusetts 
correctional  officers  are:  19-34  years  old;  a  high  school 
diploma,  general  equivalency  diploma,  or  3  years  military  service 
(active  duty);  no  felony  convictions;  U.S.  citizenship;  a 
background  investigation;  and  successfully  completing  the 
correctional  officer  exam.     Most  Massachusetts  correctional 
officers'  actual  qualifications  do  not  exceed  these 
requirements.'**    Better  compensation  and  better  training  will  be 
the  wave  of  the  future. 

D.   SYSTEM  MANAGEMENT  AKD  OTHER  ISSUES 

1.  Criminal  Justice  Secretariat  -  The  criminal  justice 
functions  of  the  Comjnonwealth  must  be  centralized  and 
coordinated. 

Almost  without  exception  those  who  testified  before  the  task 
force  complained  of  the  absence  of  coordination  and  communication 
among  criminal  justice  agencies  in  the  Commonwealth.     The  task 
force  has  not  adopted  a  specific  recommendation  as  to  those 
entities  which  should  be  included  in  such  a  secretariat.     A  wide 
variety  of  legitimate  approaches  surely  exists.     They  will  vary, 
and  perhaps  repeatedly  so,  between  today  and  2  020. 

2.  Community  Criminal  Justice  ->  Initiatives  to  promote 
greater  community  involvement  in  criminal  justice  should  be 
p\ir8ued. 

Most  crime  occurs  in  the  community  in  which  both  perpetrator 
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and  victim  reside.  Greater  community  involvement  in  prevention, 
monitoring,  and  resolving  criminal  disputes  can  be  promoted 
through  the  following: 

.  Neighborhood  Justice  Centers,  for  resolving  a  whole 
range  of  criminal  (and  civil)  disputes. 

.  Where  adjudication  is  necessary,  keep  trials  local. 
Historical  evidence  and  rural  community  experience 
demonstrate  that  where  victim  and  perpetrator, 
jurors  and  witnesses  know  one  another,  a  more  informed, 
involved  and  just  resolution  results. 

.  Promote  a  public/private  partnership  to  make  grants  to 
innovative  community  criminal  justice  programs. 
Support  local  initiatives. 


3.  Mandatory  Pro  Bono  -  All  DemJbers  of  the  trial  bar  should 
be  required  to  contribute  time  to  the  criminal  justice  process. 

The  constitutions  of  the  United  States  and  Massachusetts 
require  that  every  accused  person  be  afforded  an  effective 
defense  in  a  criminal  prosecution;  it  is  not  clear  to  the  task 
force  that  this  obligation  is  being  met  in  Massachusetts  today. ^' 

The  task  force  is  well  aware  of  the  arguments  against 
mandatory  pro  bono  proposals,  principally  that  involving 
untrained  civil  lawyers  in  the  criminal  process  can  result  in 
ineffective  assistance  of  counsel.    While  this  is  a  legitimate 
concern,  effective  but  brief  training  programs  to  teach  civil 
trial  lawyers  criminal  advocacy  skills  exist  all  over  the  country 
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today.     Moreover,  a  program  can  surely  be  devised  which  delimits 
the  kinds  of  cases,  or  even  the  portions  of  cases,  in  which  pro 
bono  defense  counsel  is  appropriate. 

The  prosecution  and  defense  of  a  criminal  case  is  the 
quintessential  government  act.    The  defense  of  those  accused  of 
crimes  but  too  poor  to  pay  for  defense  counsel  has  for  too  long 
been  shouldered  by  a  tiny  segment  of  the  trial  bar.    As  officers 
of  the  court,  and  as  a  small  price  of  admission  to  an  honorable 
profession,  every  member  of  the  trial  bar  should  play  some 
uncompensated  role  at  some  time  in  the  criminal  justice  process. 

V.  CONCLUSION 

Criminal  justice  in  the  Commonwealth  today  accounts  for  a 
small  percentage  of  the  total  legal  work  performed  in 
Massachusetts  but  it  consumes  a  vastly  disproportional  portion  of 
justice  system  resources.     And  this  is  appropriate.  Ensuring  the 
public's  safety,  protecting  society  from  known  offenders,  is 
arguably  the  most  basic  role  that  justice  can  play.  And  yet  that 
role  must  be  played  with  fairness,  creativity,  and  a  constant  eye 
to  the  future.  The  people  of  Massachusetts  today  have  an  eye  on 
tomorrow.  The  task  force  urges  the  courts,  the  governor,  and  the 
legislature  to  be  bold.  The  public  expects  no  less. 
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